CONSUMER PROTECTION UNDER THE ROME I REGULATION -AN OVERVIEW
The Rome I Regulation is a European instrument that offers a heightened level of legal certainty in protecting consumers from the consequences of an professional activities in the country where the consumer has his habitual residence, directs his activities by any means to that country or to several countries, including that country, and the contract is concluded as a result of such activities. 6 The main principle that follows from Rome I is that a professional and a consumer can choose another applicable law as long as the choice would not deprive the consumer of the mandatory consumer protection rules in the country where the consumer is habitually resident.
The term of a consumer's habitual residence as a factor connecting a person to a territory and its legal system, thus determining the applicable law to a contract, is not defined in Rome I, nor has it been defined in many jurisdictions. 7 The habitual residence concept, promoted by the European legislator as a connecting factor providing more legal certainty compared with other classical factors such as nationality and domicile, allows for some flexibility in the scope of defining this term. Thus, the term 'habitual residence' should be construed autonomously, nevertheless showing a close link to the country in question. Judges especially should take into account subjective factors of permanence, namely the fact that a person has been in a given country for some time and intends to stay there for the foreseeable future. 8 To be precise, Rome I does not define the term 'habitual residence' for natural persons, but it does for companies and other bodies, corporate or unincorporated; Article 19 of the Regulation includes a clear definition of habitual residence based on a single criterion: the place of central administration for companies and other bodies corporate or unincorporated, whereas in case of a natural person acting in the course of his business activity, habitual residence shall be his principal place of 6 Rome I, Recital 25 and Art. 6(1) and (2).
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For example, the Polish Act of 4 November 2011 on private international law (OJ L Poland No. 80, item 432) does not define this term, leaving this task to legal scholars and case law, although it has also been applied to determine the law applicable to the status of natural persons or family relations. Law and Technology [Vol. 9:1 business.
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One single criterion is deemed sufficient for parties to foresee the law applicable to their contract. 10 The concept of 'directed activity' as a condition for application of the mandatory consumer protection rules available under the law of his habitual residence must be viewed in the light of the objective of the conflict of laws rule and its relation to the development of IT law, especially electronic commerce tools. As it is reflected in Recital 28 of Rome I, the conflict of law rule for consumer contracts should reduce the cost of settling disputes since most of consumer claims involve small sums; secondly, the conflict of law rule designed to protect the consumer should take account of the development of distance-selling techniques. Further on, the same recital makes explicit reference to the joint declaration by the Council and the Commission on Article 15 of Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters that determines jurisdiction over consumer contracts (now Article 17), when the condition of 'directing activity' under Article 15 (1)(c) of Brussels I (now Article 17 (1)(c) of Brussels I bis) is deemed to be fulfilled.
11
This provision relates to a number of marketing methods, including contracts concluded at a distance, e.g. via the Internet. In the light of growing importance of electronic commerce transactions, the issue of establishing criteria determining when the website by means of Rome I Regulation, 45 CMLR 1687 , 1699 (2008 . 10 which a professional 'directs' his offer of sale of goods or provision of services requires a functional distinction between active and passive websites. The former are deemed to actively promote and offer sales or services in other Member States, while the latter do not offer technological tools for placing orders and serve merely as sources of information about goods and services.
From the text of the joint declaration it follows that 'it is not sufficient for an undertaking to target its activities at the Member State of the consumer's residence, or at a number of Member States including that Member State; a contract must also be concluded within the framework of its activities'. The declaration also states that 'the mere fact that an Internet site is accessible is not sufficient for Article 15 of Brussels I to be applicable, although a factor will be that this Internet site solicits the conclusion of distance contracts and that a contract has actually been concluded at a distance, by whatever means. In this respect, the language or currency which a website uses does not constitute a relevant factor'.
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For application of consumer protection rules under Article 15 of Brussels I (now Article 17 of Brussels I bis) and Article 6 of Rome I, it is necessary that an Internet site solicits the conclusion of distance contracts and that a contract has actually been concluded at a distance.
The concept of 'directing' commercial or professional activities to the country of the consumer was addressed by the European Court of Justice in joined cases C 585/08 and C 144/09 Peter Pammer and Hotel Alpenhof GesmbH upon the interpretation of Article 15(1)(c) and (3) of Brussels I, and among other things establishing the criteria that constitute web accessibility to potential buyers or service users in other Member States. The Court held that the mere use of a website by a trader with a view to engaging in trade does not mean that its activity is 'directed to' other Member States. It considered that it should be ascertained whether, before the conclusion of any contract with the consumer, it is apparent from this website and the trader's overall activity that the trader envisaged doing business with consumers domiciled in one or more Member States, including the Member State of that consumer's domicile, in the sense that it was minded to 12 Council of the European Union, Proposal for a Council Regulation on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (Brussels I) 14139/00 JUSTCIV 137 http://euzpr.eu/eudocs/01prozessr/10zivilhandelsr/10brusselivo/brusselivo-172-rat_14139-00_en.pdf (last visited on 21 April 2015) . [Vol. 9:1 conclude a contract with them.
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This judgment sets out a number of criteria for establishing whether a website is 'directed' at a specific Member State, such as the use of different languages or currencies on the website.
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In any event, it is for the national courts to ascertain whether such evidence exists, and the list of suitable evidence given by the Court is not exhaustive.
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If a consumer contract does not satisfy the conditions of Article 6, then the process of linking the contract with a legal system will be carried out under the rules of Art. 3 (freedom of choice) and Art. 4 of the Rome I Regulation (applicable law in the absence of choice). In the case of the sale of goods, a contract shall be governed by the law of the country where the seller has his habitual residence, while in case of the provision of services such a contract shall be governed by the law of the country where the service provider has his habitual residence.
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A consumer who meets the conditions of Article 6 is protected by all the mandatory provisions of his/her country of habitual residence, whereas one who does not meet the conditions of Article 6 is nevertheless protected by the overriding mandatory provisions of his/her country of habitual residence on the basis of Article 9 (overriding mandatory rules) of the Rome I Regulation. This provision allows judges on a discretionary basis to invoke a rule of public policy of the forum or of the place of performance that can be applied regardless of the choice of otherwise applicable law. The application of Article 9 as well as public policy of the forum (Art. 21 Rome I) is too complex and would require a more elaborate discussion. For the sake of clarity the issues are only signalled as important and potentially putting restrictions on party autonomy in choice of law in general, and for consumer contracts particularly when the law of a third country chosen by the parties comes into play.
Article 9 of Rome I provides a definition of the overriding mandatory rules, referring to respect for provisions which are regarded as crucial by a country for safeguarding its public interests; these are understood to include its political, social or economic organization, and their salience is such that they are applicable to any situation falling within their scope irrespective of the law otherwise applicable to the contract under the Rome I Regulation. Paragraph 2 points out to the application of internationally mandatory rules of forum (lex fori) that may defeat either a contractual or a judicial choice of another law. Under Art 9(3) of the Rome I Regulation, the possibility of applying 'overriding mandatory rules' is restricted to those of the law of the country of the performance of the contract which render the contract unlawful. The effect is given to internationally mandatory rules of the country of performance of the obligation; there is no mention of the application of these rules of another state.
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To briefly describe the function (mechanism) of Article 9, an offending provision of the law chosen by the parties, especially those to a consumer contract, will be replaced by the relevant provision of the mandatory law otherwise applicable. The public interest of the state is emphasized.
By virtue of Article 21 the offending provision of the chosen law will be invalidated as contrary to the public policy of the forum and an alternative will be provided by default; public order will be applicable, and the offending provision -and more likely the whole contract -will be void.
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As it was mentioned earlier, in the case of certain types of consumer contracts the law of the country where the consumer has his habitual residence applies when parties choose another law. Therefore, a choice of law agreement cannot deprive a consumer of the protection of the mandatory rules of the state of the lex causae (in practice this will be the country where the consumer has his habitual residence).
In principle, as far as consumer rights are concerned, Rome I offers protection under the law of the country of habitual residence to "passive consumers". This limitation to 'passive consumers' has been criticised by some commentators especially in light of the growing importance of electronic commerce and mobile commerce. This distinction should no longer be considered for the application of the consumer's 'home law' under Article 6 of Rome I due to the fact of integration of national markets, and secondly due to the emergence of new forms of e-commerce, e.g. social commerce where buyers harness the power of social networks that consist of a large number of people who are potential generators of content and are also a significant source of information about goods and services. In the near future social networks will become a commercial space that provides a unique shopping experience characterized by strong collaboration and social interaction between merchants and consumers. 
THE RELATION BETWEEN THE SCOPE OF THE DIRECTIVE ON CONSUMER RIGHTS (CRD) AND ROME I.
Turning now to the main topic of this paper, which is the relation between the scope of the Directive on Consumer Rights (CRD) and Rome I.
Firstly, the purpose of adoption of Directive 2011/83/EU 20 on consumer rights is modernization of consumer law in the narrow area of distance and off-premises contracts, as well as contracts including digital content not supplied on a tangible medium (downloads, etc.), along with some minor amendments to Directive 93/13 on unfair terms and Directive 99/44 on consumer sales. As pointed put by several authors, the Directive is thus somewhat eclectic in character, covering off-premises and distance sales contracts while also containing general pieces of consumer legislation which it refers to as "Other Consumer rights".
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It should also be noted that not all provisions are mandatory and Member States are left with a number of optional provisions permitting non-application of the Directive or not to maintain or introduce corresponding national provisions. Articles 3(4), 5(3), 5(4), and 6(7) of the CRD: off-premises contracts for which the payment to be made by the consumer does not exceed EUR 50, non-application of information requirements to contracts other than distance and off-premises contracts which involve dayto-day transactions and which are performed immediately at the time of their conclusion or left with the discretion to maintain or introduce in their national law language requirements regarding the contractual information, so as to ensure that such information is easily understood by the consumer distance and off-premises contracts. Articles 3(4), 5(3), 5(4), and 6(7), CRD.
In the Commission's opinion, the Directive on consumer rights is now the main consumer protection instrument for online services, and the effects of implementation of the CRD are expected to boost consumers' confidence in cross-border transactions, including e-commerce sector; indeed, the effectiveness of its provisions will be tested in the forthcoming years.
The policy approach of the CRD is to refrain from interfering in the application of the conflict of law rules of the Rome I Regulation (recital 10 of CRD), thus avoiding problems such as those arising from the E-commerce Directive The problems identified concern a uniform application of the Community law, mainly conflict of law rules stemming from these directives; to some extent, the Directive on Distance Selling and its implementing measures overlapped with the E-commerce Directive, which led to inconsistent approaches regarding information requirements between the E-commerce Directive and the two Directives on Distance Selling (including Directive 2002/65/EC on distance marketing of consumer financial services of 23 September 2002 27 ) or divergent information requirements in different consumer protection directives in the contract law sphere.
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The E-commerce Directive was founded on the principles of home country control and mutual recognition. Under the E-commerce Directive the law of the state where the service provider is established shall apply concerning the requirements that the service provider has to comply with. In legal writing there was extensive debate as to whether the Directive OJ L 95, 21.4.1993 , p. 29. 25 OJ L 171, 7.7.1999 , p. 12. 26 OJ L 144, 4.6.1997 established a particular choice of law rule for e-commerce, designating the law of the service provider as applicable -the so-called country of origin principle (Articles 3 and 1(4)). Hellner's approach seems to support the view that the E-commerce directive not only sets certain limitations to the application of the choice of law, but also actually has an effect on the question of which law is applicable. The author concludes that the Ecommerce Directive makes the rules of the home country of the service provider internationally mandatory and thus applicable irrespective of what law is applicable to the contract or tort, etc.
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The 'country of origin' rule neither covers the freedom of parties to choose the law applicable to their contract that would be determined according to the conflict of laws rules of Rome I, nor contractual obligations concerning consumer contracts. Such obligations include "information on the essential elements of the content of the contract, including consumer rights, which have a determining influence on the decision to contract." 30 Article 6(2) of Directive 93/13 on unfair contractual terms seeks in certain cases to avert the risk of depriving consumers of the Community minimum standards of protection resulting from choice of law of a non-EU member state (third country) as applicable to a contract having a 'close connection' with the territory of a Member State. The corresponding provisions to Article 6(2) of Directive 93/13 are found in Article 7(2) of Directive 1999/44/EC on certain aspects of the sale of consumer goods and associated guarantees. In the view of some commentators, Article 7(2) does not indicate governing law, but rather serves the purpose of excluding the application of the law of a non-EU state.
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The same approach was taken in Article 12 (2) of Directive 97/7 on distance selling (repealed by the CRD).
Protection of weaker parties, as a part of public policy, is pursued by the additional application of provisions of the 'home law' of a weaker party i.e. the consumer. Such a conclusion can be inferred from the wording of Article 3(4) of Rome I, which protects consumer contracts (alongside other contracts) under mandatory rules introduced by EU law, which, as part of 29 According to some commentators, neither Article 25 nor, for example, Article 6(2) of the Unfair Terms Directive provide any protection in case the consumer contracts with a professional established in a third country. Under the Rome I Regulation a similar problem, however, has been identified when it comes to affording protection under the law of the consumer's habitual residence in respect of on-premises purchases when travelling abroad; in these cases the contract is subject to a foreign law and a different level of protection.
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On the other hand, the restriction on choice of law in case of consumer contracts under Article 6(2) of Rome I would prevent the consumer from benefiting from the chosen law when it occurs that the third country law offers a higher level (standard) of consumer protection.
This short overview of issues at the junction of consumer law and private international law demonstrate the complexity of the current situation; the narrow scope of harmonization efforts undertaken in the CRD will not solve 'old problems' which have been under discussion since the adoption of the first 'consumer directives' and the Rome I. Kuipers, EU Law and Private International Law (2012), p. 196-197. 
STATISTICS AND FACTS ABOUT CROSS-BORDER PURCHASES
Facts and statistics, however, have shown that the reality of cross-border purchases over the preceding decade, including in the e-commerce sector, has been one of rather sluggish growth of cross-border consumer transactions, including those conducted on-line.
To start with a general observation, a study of obstacles and proposals for policy options to adapt the consumer acquis to the new challenges posed by social transformations and developments in ICT (referred hereinafter as Impact Assessment Report) concluded that consumers' confidence in crossborder shopping is affected by factors of a practical nature (such as language or geographical proximity), as well as insufficient knowledge of their rights or difficulties with their enforcement. As the Commission indicated, "the shortfalls in consumer confidence have a number of causes including the insufficient knowledge by consumers of their rights, their perception that they would be less protected if they buy from foreign traders and that enforcement and mediation would be more difficult to carry out abroad".
35
According to a Eurobarometer report published in June 2013: a) in 2012 the proportion of Internet shoppers almost doubled, compared to 27% in 2006, b) 15% of EU consumers have now made at least one online purchase from a seller/provider in another EU country in the past 12 months, compared with just 6% in 2006, c) a significant increase has also been observed in EU consumers who have made Internet purchases from a seller or provider located outside the EU, 8% (up from 3% in 2006), d) EU consumers are considerably more likely to have purchased online from a seller/provider based in their own country (47%) than from one located in another EU country (15%). In the report, a preference has been observed for purchases via the Internet both domestically and cross-border among consumers who have Internet access at home, as well as a preference for making online purchases from sellers or providers based in the respondent's own country. The results reflect the attitudes of both the consumer and business (trader, professional, seller, service provider) 35 Commission Staff Working Document accompanying the proposal for a directive on consumer rights Impact Assessment Report pt 1.1. According to 62% of consumers who had not made a cross-border distance purchase, fears about fraud had put them off. 5th Consumer Scoreboard and Flash Eurobarometer 299. 'Consumer attitudes towards crossborder trade and consumer protection ',2011. sides.
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As another Eurobarometer report has stated, only 29% of traders know where to look for information or advice on the consumer protection legislation in force in other European countries. Additionally, 72% of distance sellers do not know the exact length of the cooling off period for distance sales in their own country. 37 Many businesses think that it is too complicated or too risky to sell online or expand their activity to include cross-border sales.
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On the other hand, in October 2011, the ECC-Net Mystery Shopping Report 39 found that cross-border online shopping does not create more problems than buying from a domestic trader. The delivery rate is high -94% of orders -and in 99% of cases the items delivered are in conformity with the order. However, the number of online vendors who engage in cross-border transactions is still limited. Of the total number of sites originally selected, 60% did not offer cross-border ordering.
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It is not surprising to conclude that that EU citizens prefer making online purchases from a local seller or provider; traditionally, the number of cases related to cross-border disputes was not high, but the development of ecommerce selling techniques has added to these cases. While, in consideration of the fact that the number of online cross-border consumer sales has tripled since 2006 compared to 2012, there is a growing volume of such cases, the number of EU consumers that have made online purchases in another EU Member State or a third country remains small.
The system of protection promoted in the CRD is based on the idea that the consumer is in a weaker position vis-à-vis the seller or supplier, as regards both his bargaining power and his level of knowledge of legal and economic issues surrounding commercial transactions.
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The rationale of consumer law is to provide mandatory protection to the consumer as the weaker party to the contract. Consumer contracts are typically contracts of Protective measures in force when the surveys and reports cited above were prepared proved to be reliable in the domestic marketplace, whereas the benefits that could be drawn from a truly EU-wide electronic marketplace still require better legislation, more well-adapted technological tools for secure payments, as well as awareness campaigns and training for consumers and internet traders.
The conflict of law rule for consumer contracts as provided for in Art. 6 of the Rome I has been criticized by businesses who argue that if a trader wishes to sell abroad he is confronted with 27 regimes, including national laws implementing consumer directives that in some aspects have different protective measures/standards of protection.
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A trader needs to know and assess the national law of each Member State.
It is worth mentioning that in the Impact Assessment accompanying the proposal for a directive on consumer rights (CRD), the Commission acknowledged that Rome I had caused problems for business in determining the appropriate level of consumer protection that needed to be respected in each transaction.
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During the consultation process, business organizations supported the Internal Market clause that would derogate from Rome I allowing entities engaged in cross-border trading to freely choose the law applicable to the contract. Such an Internal Market clause could have taken the form of a mutual recognition clause or of a clause on the country of origin principle for aspects falling within the scope of a future CRD and not subject to full harmonisation. A mutual recognition clause would give Member States the possibility to introduce stricter rules in their national law, but would not entitle a Member State to impose its own stricter requirements on businesses established in other Member States in a way which would create unjustified restrictions to the free movement of goods or to the freedom to provide services. A clause based on the 42 BEUC Common European Sales Law. The Commission's proposal for a regulation (COM (2011) On the other hand, consumers would be subject to different levels of protection when they buy from foreign traders. The option would create problems for courts and mediators who would have to apply a foreign law; it would not improve the quality of the legislation and would be inconsistent with the approach followed by the Rome I Regulation. Proposals for such a solution were torpedoed. 
CONCLUDING REMARKS
It should be also noted that protection of the weaker party under private international law is not one of the main reasons why the growth of online consumer transactions with traders from different Member States or third countries is still relatively low. Obviously there may be a risk of overlapping application of different mandatory rules with their origins in both private and public law including conflict of law rules laid down in Rome I, especially conflict of law rules stemming from the consumer directives that were not subject to full harmonization. Even if there are legal remedies provided for cross-border disputes, consumers often decide to give up their claims due to the small sums involved. It is worth mentioning the ECLG report on "Jurisdiction and applicable law in cross-border consumer complaints" published in 1998, in which the authors observed that "under the current framework a cross-border litigation has potential positive economic effects for the consumer only above a value in litigation of 2000 Euro". Cross-border consumer disputes call rather for the further development of efficient Alternative Dispute Resolution (ADR) bodies and online platforms than searching redress in costly and time consuming court procedures.
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The level of consumer protection in the purchase of digital content is insufficient and from the perspective of conflict of laws rules for consumer contracts under Rome I, a consumer who actively makes a purchase from a professional from another Member State or a third country cannot expect 45 Impact Assessment part 1, see footnote 35. 46 See especially mechanisms adopted under Directive on consumer ADR (OJ L 165, 18.6.2013, p. 63) and Regulation on consumer ODR (OJ L 165, 18.6.2013, p. 1) .
the special protective rules envisaged in the regime under CRD and Rome I to be applied by default; rather, the general rules come into play. A beneficial step would be the initiation of educational campaigns for consumers wishing to enter into contracts (in particular online contracts) with professionals established in another Member State or a third country, informing consumers about their new rights especially when buying digital content or ordering online services such as dating or gaming. What is more important to consider is that a decision on contracting with a professional from a third country where the choice of law was not agreed upon, particularly in the online environment where technological tools enable the conclusion of contracts within seconds or minutes, should be made with some degree of caution and care in order to minimize the risk of needing to seek legal protection and redress. 
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